An-Nisa : Journal of Gender Studies
Vol. 16, No. 2, December 2023

p-ISSN : 2086 -0749

e-ISSN : 2654-4784

Wife Cannot Nullify Husband’s Responsibility to Provide
Naftkah

1**Mohamad Zakky Ubaid Ermawan
Islamic State University of Maulana Malik Ibrahim Malang
23020121003 2(@student.nin-malang.ac.id

2""Ahmad Izzudin
Islamic State University of Maulana Malik Ibrahim Malang
azharzudin@syariah.nin-malang.ac.id

3*Mohamad Fadil Akbar Islamy
Islamic State University of Maulana Malik Ibrahim Malang
230104310016(@student.uin-malang.ac.id

Abstract

In the Quran, it explains that the husband has an obligation to provide Nafkah for his wife.
However, in the Indonesian Islamic Law Compilation, Article 80 Paragraph 0, it is explained
that a wife can nullify her husband’s obligation to provide Nafkah. That Article is used as a
legal basis for husbands to instruct their wives to be the main backbone of family. This is a
problem that burdens the wife. The aim of this writing is to criticize Article 80, Paragraph 0,
of the Indonesian Islamic Law Compilation. So that husbands will not let go of their
responsibilities. The writing method used is a literature review method. The author tries to
find the legal basis for Article 80, Paragraph 6 of the Indonesian Islamic Law Compilation.
The Article will be analyzed in the context of a figh perspective. The results of the writing can
be summarized as follows: this Article has no legal basis. In figh, Nafkah that cannot be paid
will become a debt that eventually needs to be paid later. And the wife can nullify her husband’s
obligation to pay that debt. But not for the Nafkah that has not been paid yet.

Keywords: Nafkah; family backbone; Indonesian Islamic Law Compilation.

Introduction mandatory for the husband. The da/il can be

It is generally known that Nafkah is found in the Quran, Hadith and Ijma'’

given by the husband to the wife. This is However, it should be noted that the wife is
1 >Abdullah Bin Ahmad Bin Muhammad Bin ed. (Matba’ah Al-Manar Wa Maktabatuha, 1929), vol.
Qudamah, AFMughni Wa Yalih Ash-Sharh Al-Kabir, 2nd 9:231, wagfeya.net/book.phprbid=5021.
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not a nusyuz. Compilation of Islami Law also
obligates husbands to give Nafkah to their
wives. However, if the wife is nusyuz, then this
obligation is void ot nullified.” Nusyuz can be
interpreted as the wife not wanting to submit
herself to her husband, such as disobeying
what her husband ordered. From this rule, it
can be seen that the husband has the
obligation to provide maintenance, as long as
the husband's rights are fulfilled by the wife.
However, in the current era, many wives
work and are able to support themselves
without financial assistance from their
husbands.? In several cases, the wives' income
is greater than their husbands' income. This
means that the wife can become the main
backbone of the family, replacing her
husband. However, what needs to be taken
into account is that the husband will not be
able to do the role that only the wife can do,
that is to continue the offspring. On the other
hand, if the backbone of the family is the wife,
and the husband does not do anything or is
only able to make a small contribution to the
family, the wife is still required to continue the
offspring. Then this becomes a problem that
burdens the wife's condition. Because she had
to overtake her husband's obligation while

doing her role as a wife to continue offspring.

2 Kompilasi Hukum Islan, 1991, art. 80.

3 Bangun Dasopang, Syukri Albani Nasution,
and Hafsah, “Pemenuhan Kewajiban Dan Hak Nafkah
Keluarga Masyarakat Petani Di Kabupaten Padang

In the Quran, it is explained that the
husband must provide Nafkah for his wife.
However, in the Indonesian Islamic Law
Compilation, article 80 Paragraph 6, it is
explained that a wife can nullifies that
obligation. This article is used as a legal basis
for husbands to instruct their wives to be the
main backbone. Meanwhile, on the other
hand, the article itself has no legal basis. In the
study of figh, if a husband cannot provide
Nafkah to his wife for some reason, such as
not being able to, or being able to provide
Nafkah but not wanting to give it, then the
Nafkah is deferred and becomes the husband's
debt to the wife. And the wife has the right to
collect it or even ask the court for a divorce.

The author(s) found publications that
were similar to the themes discussed in this
article. With the title “Timjauan Hukum Islam
Terhadap Nafkah Kelnarga Dari Istri Yang
Bekerja’, written by Sya'idun, published by Al-
Mabsut: Jurnal Studi Islam dan Sosial.* The
similarity between these two writings lies in
the fact that the unpaid Nafkah becomes a
husband’s debt to the wife. The difference
between these two articles, our article focuses
on criticizing the Indonesian Islamic Law
Compilation article 80 Paragraph 6. The
author also found publications that were

contrary to the conclusions in this article. With

Lawas Utara (Analisis Gender),” A/~Mashlabah: Jurnal
Hukum Isiam Dan Pranata Sosial Istam, 2022, 775.

4 Sya’idun, “Tinjauan Hukum Islam Terhadap
Nafkah Keluarga Dari Istri Yang Beketja,” A/~-Mabsut:
Jurnal Studi Islam Dan Sosial 13, no. 1 (2019).
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the title ‘Kewajiban Nafkah Dalam Keluarga
Perspektif  Husein  Mubammad, written by
Wardah Nuroniyah, Ilham Bustomi, and
Ahmad Nutrdilah.® In other word, regarding
the Indonesian Islamic Law Compilation
Article 80 Paragraph 6, no one has ever
discussed the validity of that article. It is not
valid, because according to the fugaha, a wite
cannot nullify her husband’s obligation to
provide Nafkah. Even some articles, explain
that Article can be used as a legal basis for wife
to be able to work, and overtake her husband’s
obligation to provide Nafkah.

The author(s) hopes that with this
article, the wife will not be used as the sole
backbone of the family. If the wife's income is
greater than the husband's income, then this is
not a problem, because Allah has arranged
their respective sustenance. For a wife who
wants to help her husband in supporting the
family, this act is considered a rewarded
deeds.® However, the problem is that
husbands simply let go of their responsibilities
and have no desire at all to support their wives.

The purpose of this article is to provide
information to wives that the obligation to
give Nafkah lies with the husband. This
obligation cannot be nullified by anything.

5 Wardah Nuroniyah, Ilham Bustomi, and
Ahmad Nurfadilah, “Kewajiban Nafkah Dalam
Keluarga Perspektif Husein Muhammad,” Mabkamal :
Jurnal Kagian Hukum Islam 4, no. 1 (2019): 119.

6 Arini Rufaida, “Pemberian Nafkah Suami
Kepada Istri Yang Berpenghasilan Perspektif Sosiologi
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Even though the wife's income is much
greater than the husband's, the husband is still
obliged to provide Nafkah. 1f the husband
cannot give Nafkah, then that Nafkah becomes
the husband's debt to the wife. By knowing
this, at least. the wife will not be easily

manipulated by her husband.

Method

The object studied in this article is
Article 80 Paragraph 6 of the Indonesian
Islamic Law Compilation. This research is a
type of literature review research. This
research approach follows a systematic series
of steps, encompassing exploration, analysis,
evaluation, and the compilation of summaries
of scholarly literature focused on discussing
about Nafkah.” The main source used in this
research is an Arabic book with the title A/
Mawsit‘ah Al-Fighiyah Al-Kuwaytiyah.
Supporting sources used in this research are
books and journals related to the themes
discussed, especially regarding the obligation
to provide a Nafkah.

Discussion
This section is divided into seven sub-

discussions.

Hukum Islam,” Qdyas : Jurnal Hukum Islam Dan Peradilan
7, no. 1 (2022): 7.

7 Lawrence A. Machi and Brenda T. McEvoy,
The Literature Review: Six Steps to Success, Third edition
(Thousand Oaks, California: Corwin, 20106), 4.
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The Obligation to Provide Nafkah Comes
From Allah
The fugaha agree that the obligation to
provide Nafkah lies with the husband, not the
wife. #This obligation has been stipulated in
the Quran, hadith and ijma". The following is
one of the verses that shows the obligation to
provide Nafkah for the wife.
44z 548 445 daae e Hale 93 (3414
11 6T e 523205 453,
“Let a wealthy man spend from hi’s
money, and let the poor man spend

from what Allah has provided for
him.” (Q.s. At-Talaq [65]: 7)"

[ _ s, - s o .

Cagyaally (F3S (i)y A aslsall e
“Their [i.e., the mothers'] provision
and clothing are dependent on the
father, according to what is
acceptable.” (Q.s. Al-Baqarah [2]:
233)n

5 8055 (e EI8G L5 o (sl

,,’.zyzq’ e Zle 1adntt Shedlind
gl OS 015 (rple l9aad] Gagilias
‘1.’/°’ T0 7, - /fo’f‘i.fg o -

1\

8 Abdul Aziz Muhammad Azzam and Abdul
Wahhab Sayyed Hawwas, Figh Munakabat: Khitbab,
Nikah Dan Talak (Jakarta: Amzah, 2011), 212.

9 Usamah Bin Sa’id et al., Mawsi‘Ah Al-ljma’ Fi
AlFigh Allsiami, 1st ed. (Riyadh: Dar Al-Fadilah Li
An-Nashr  Wa  At-Tawzi, 2012), vol. 3:763,
shamela.ws/index.php/book/32535.

10 AlMawsi‘ab  Al-Fighiyah — Al-Kuwaytiyah
(Kuwait: Wizarat Al-Awqaf Wa A-Shshu’an Al-
Islamiyah, 20006), v. 35:41, shamela.ws/book/11430;
Al-Figh Al-Muyassar Fi Daw’i Al-Kitab Wa As-Sunnah
(Mujamma’ Al-Malik Fahd Litiba’ah Al-Mushaf Ash-
Sharif, 2003), vol. 1:301,
shamela.ws/index.php/book/22726.

“Place them [out of your means| in a
section of where you live and do not
hurt them in order to oppress them.
And if they are pregnant, spend money
on them till they give birth.” (Q.s. At-
Talaq [65]: 6)=
And from Jabir bin Abdullah, when
Rasulullah SAW preached during his Hajj
pilgrimage, he said:
ca3aally G SH 448 pSile 345 .
“And they have the right to earn
sustenance and clothing in a wa'ruf

(good) way.” (Muslim No. 1218)

The Quran has stipulated that husband
must provide Nafkah for their wives. The
Quran is &alamullah™, meaning the command
to provide Nafkah comes from Allah. Not
from my wife, country, or other people. The
consequence is that this obligation cannot be
nullified by anything or anyone. This
obligation means that if it is not fulfilled, it will
result in sin. Like the obligatory prayers and
fasting in the month of Ramadan, and so on,

if you don't fulfil them, you will be sinning.

11 Saheeh International and Muntada al-Islami,
eds., The Qur’an: English Meanings and Notes (London: Al-
Muntada Al-Islami Trust, 2011), 575.

12 Saheeh International and Muntada al-Islami,
33.

13 Saheeh International and Muntada al-Tslami,
575.

14 Abu Al-Husayn Muslim, Sahih Muslim (Kairo:
Dar IThya’ At-Turath Al-’Arabi, n.d.), vol. 2:886,
shamela.ws/index.php/book/1727.

1> Nurhidayat, “Penggunaan Gaya Bahasa Simile
Dalam Al-Quran,”  Manbaj:  Jurnal  Penelitian Dan
Pengabdian Masyarakat, 2016, 5; Muhammad Bestari,
“Al-Quran Sebagai Wahyu Allah Muatan Beserta
Fungsinya,” Dirasat 15, no. 2 (2020): 120.
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Even if the obligatory prayers and fasting of
Ramadan are not fulfilled, then he is obliged
to replace or make godho’.
Cause of Obligation to Provide Nafkah for
Wife
Ulama differ in their opinions regarding
the causes of the obligation to provide Nafkah
to wives. These differences can be broadly
divided into 3 opinions. Firsz, al-Syafi'i in his
gonl gadim and the majority of the Hanafiyah
and Ibn Hazm from the Zhahiriyyah believe
that the obligation to provide Nafkah to the
wife occurs when an agd sabih (valid contract)
is executed. The evidence they use is Surah At-
Talaq verse 7 in general:
Al boo Hae 93 3233
“Let a wealthy man s/pend from his

money” (Q.s. at-Talaq [65]: 7)

And because of the hadith of the
Prophet SWT. in general:

Cose b B eS0T RS 0 Zof- @ 5%
9xaslly (FausSy (8 pSile (s
“And they have the right to earn

sustenance and clothing in a wa'ruf

(good) way.” (Muslim No. 1218)

They argue that Allah SWT has ordered
them to provide Nafkah without being limited

by time. This shows that there is an obligation

16 Erwin Riyan Hidayat and Muhammad Nur
Fathoni, “Konsep Nafkah Menurut Muhammad
Syahrur Dan Kompilasi Hukum Islam,” Syakbsiyah
Jurnal Hukum Kelnarga Islam 2, no. 2 (2022): 156.
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to provide Nafkah for the wife from the time
of the wvalid contract is executed. If the
marriage is invalid, then there is no obligation
to provide Nafkabh.

Second, al-Syafi'i in goul jadid, Malikiyah,
and Hanabilah, and a narration from Abu
Yusuf reveal that the wife only gets Nafkah
from her husband when a valid contract is
executed, and the wife has surrendered herself
to the husband, and there is zamkin. The wife's
form of surrender can be in the form of the
wife’s willingness to be physically touched by
her husband, or the wife having moved to her
husband's house and no longer living with her
own family. Meanwhile, famkin is a wife who
is allowed to be copulated.® This possibility is
seen from the wife's physical attributes. So if
the wife is not yet mature, then it means she is
not yet zamkin. They think so based on facts,
that Rasulullah SAW. married "Aisyah when
she was 6 years old, and the Prophet did not
provide Nafkah because 'Aisyah still lived with
her father, namely Abu Bakr. Rasulullah gave
Nafkah to Aisyah after having intercourse with
'Aisyah.”

The third opinion is the opinion of the
old Syafi'iyah circles. They argue that the
obligation to provide Nafkah is after the

contract and Zamkin. They do not explain that

17 Muslim, Sahih Muslin, vol. 2:1038.
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the contract must be valid and do not explain
the wife's submission to her husband. In other
words, if the wife has reached puberty, the
husband is obliged to provide Nafkab,
regardless of whether the wife is willing to be
physically touched or not.

Following the opinion of the majority of
ulamay, the reason for the obligation to provide
Nafkah is due to a valid marriage contract, the
wife's submission to the husband, and the
wife's tamkin. So obligation to provide Nafkah
will not be terminated if the husband does not
have money. As long as these three reasons
exist, the husband is obliged to provide
Nafkah to his wife. Unless the wife is nusyuz.s
Nusyuz can be interpreted as the wife not
wanting to submit herself to her husband.
Because she didn't obey what her husband
said.

If Nafkah Is Not Paid, It Will Become a
Debt

If the wife has the right to receive
Nafkah, but the husband does not provide
Nafkah, then the fugaha agrees that the
husband is in debt to the wife.* However, the
fugaha differ in opinion regarding ‘the time’
when the husband is considered to be in debt.
And the fugaha has its criteria for when a

husband is considered to be in debt.

8 _Al-Mawsi‘ah Al-Fighiyah Al-Kuwaytiyah, vol.
41:56.

19 Sya’idun, “Tinjauan Hukum Islam Terhadap
Nafkah Keluarga Dari Istri Yang Bekerja,” 99.

The first opinion is that if the wife
supports herself from the money she
produces, or from other people, (it can be
from gifts from other people or the wife owes
other people), without a decision from the
judge regarding the wife's Nafkah, or without
the husband's consent regarding the amount
of money used by the wife, then the money
used by the wife will not become a debt for
the husband. So, if the wife supports herself
after the husband agrees, Nafkah is suspended,
or from a judge's decision, then it will become
the debt for the husband. Ultimately, the
husband has pay this debt to the wife or the
wife's guardian. However, the wife can nullify
the husband’s obligation to pay the debt, if she
is willing. Unless the wife has borrowed
money from someone else without her
husband's consent, then the money borrowed
does not become the husband's debt. Last, if
the wife supports herself after a judge's
decision and gets the husband's consent to
borrow money from someone else, then the
money used by the wife become the husband's
debt. This is Hanafiyah's opinion.

The second opinion is that Nafkah will
be considered a debt if the husband refrains
from paying it. This debt will not be settled
unless it is paid by the husband, or the wife

agrees that the husband does not need to pay

20 AlFMawsi'ah Al-Fighiyah Al-Kuwwaytiyah, vol.
41:53.
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the debt, like other types of debt. This is the
opinion of the Malikiyah, Syafi'iyah, and
Hanabilah. Because Nafkah is an obligation
that must be fulfilled whether husband is poor
or not. And this debt will not vanish over time.
It will forever be a debt, such as property rent
and other debts in general. And because
Nafkah is compensation that the husband
must provide according to Sharia', which is a
command from Allah SWT. So Nafkah is
compensation for binding the wife to the
obligations that the wife must fulfill for her
husband, as well as for arranging the affairs
and interests of the household.
Amount of Nafkah

In the discussion of figh, the
measurement of Nafkah is also discussed. In
general,  Hanafiyah, = Malikiyah, = some
Syafi'iyah, and most Hanabilah say that the
measure of Nafkah is seen from the adequacy
of the wife. In other words, if before marriage,
the wife was used to eating chicken as a daily
dish, then ideally after marriage the wife can
still eat chicken, or better yet beef as a daily
dish. Although the strongest opinion among
the Shafi'iyah is 2 mud if the husband is
wealthy, 1.5 mud if the husband is from the
middle class, and 1 mud if the husband is not

wealthy, this is too difficult to apply to

countries other than Imam Syafi'i's country.

2V Al-Mawsi‘ah Al-Fighiyah Al-Kmwaytiyah, vol.
41:39.
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Because Imam Syafi'i said that the size of mud
is based on bread. Meanwhile, the staple food
in Indonesia is rice, along with side dishes.
These measurements are in the context that
husband and wife are equal or on the same
level.»

However, if both are not at the same
level, then there is another measure. Ulama has
different opinions regarding this. According
to Hanafiyah in their clearest arguments, and
Syafi'iyah's opinion, the measure depends on
the husband's condition. According to some
Hanafiyah, it is necessary to look at the wife's
condition. According to Malikiyah and
Hanabilah, it is seen from the condition of
husband and wife together. This means taking
the middle, if the husband is from a wealthy
family, while the wife is from the less wealthy,
then her Nafkah will be like that of middle-
class people.

Islam Came to Elevate the Status of
Women

Seeing the differences in opinion
regarding the amount of Nafkah, the authoz(s)
concludes that the ideal marriage is indeed a
marriage between husband and wife who are
equal on the same level. To reduce disputes
regarding the amount of Nafkah. And indeed,
the opinion of the majority of #/ama makes the

same level as a natural condition of marriage

2 Al-Mawsi'‘ab Al-Fighiyah Al-Kuwaytiyah, vol.
41:41.
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(not a condition for the validity of the
marriage).”? However, in essence, the author(s)
believes that an ideal marriage is not a
marriage that lowers the status of the wife. If
before marriage the wife often ate chicken
meat, then after marriage, chicken meat is the
minimum limit as a daily dish. Another
example is if in the wife's family, the average
person in the family is a graduate, then if the
wife is married and has not yet graduated, the
husband is obliged to pay for the wife's
education costs until she becomes a graduate.
That is the minimum limit. So that the wife's
status does not decrease due to the effects of
her marriage. Because Islam came, one of the
reasons was to elevate the status of women.»
Indonesian Islamic Law Compilation
Article 80 Paragraph 6

The opposite hand, the Indonesian
Islamic Law Compilation in Article 80
Paragraph 6 states that a wife can nullify her
husband’s obligation towards her as stated in
Paragraph 4 letters a and b. This means, with
the wife's willingness, the husband can be
released from the obligation of providing (a)
Nafkah, kiswah (clothing) and a home for the
wife to live, and (b) household expenses, care
expenses and medical expenses for the wife
and children.» This Article is very unclear

about what it means and there is no

23 Wahbah Bin Mustafa Az-Zuhayli, A+Figh Ar-
Islami Wa Adillatub, 4th ed. (Damaskus: Dar Al-Fikr,
n.d.), vol. 9:6738, shamela.ws/index.php/book/384.

24 Muhammad Bin Ibrahim Bin ’Abdullah At-
Tawayjirt, Mawsi'ah Al-Figh Al-Isiimi, 1st ed. (Bayt Al-

explanation whatsoever from the author of
the Indonesian Islamic Law Compilation. It is
sald to be unclear because there is no legal
basis that allows a wife to nullify her husband’s
obligation to provide Nafkah. Even though
the legal basis for the husband's obligation to
provide Nafkah is cleatly written in the Quran,
and that is an order from Allah SWT.

In the worst-case scenario, this article is
used by husbands as a basis for abandoning
the obligation to provide Nafkah to their wives
if the wife is able to support herself. So the
husband no longer needs to think about
providing for his wife, while the wife still has
to carry out her obligations as a wife. If the
wife fails to fulfill her duty as a wife, this is
referred to as nusyuz and as a result, she is not
eligible for Nafkah..** However, when the wife
is able to support herself, and the husband
does not carry out his obligations as a
husband, the impact is that the wife can nullify
the husband’s obligation to provide Nafkah
for his wife. Itis truly an issue that strengthens
men and weakens women.

Nullify Husband’s Responsibility To
Provide Nafkah

In the discussion of figh, it is explained
that a wife can nullifies her husband's
obligation to provide Nafkah, but this is only

limited to deferred Nafkah so that it becomes

Afkar Ad-Dawliyyah, 2009), vol. 4:63,
shamela.ws/index.php/book/37532.

2 Kompilasi Hukum Islam, art. 80 (6).

26 Kompilasi Hukum Islam, art. 84.
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the husband's debt. The author(s) believe
fugaha argues such a thing is because the
Nafkah that is not paid, actually already
belongs to the wife. This means that Nafkah
should be paid to the wife, but for some
reason, the Nafkah cannot be paid, so it
becomes the husband's debt. In this condition,
the wife has the right if she wants to collect it
or wants to give it up. If she wants to collect
the debt, the wife can sue on the court, or even
ask for a divorce. If want to give up, of course,
the wife has to do it by saying clearly to the
husband that the wife is willing to not receive
any payment from the debt. As for Nafkah
which is not yet due, it is still the property and
the right of the husband. This Nafkah must be
paid to the wife when the time comes. This
obligation is an order from Allah, and cannot
be nullified just by the willingness of wive if it

is not paid.

Conclusion

Providing Nafkah for the wife is an
obligation that the husband must fulfill. The
command to give Nafkah for one's wife is
contained in the Quran, which indicates that it
is an instruction from Allah SWT. However,
in the Indonesian Islamic Law Compilation,
article 80 Paragraph 6 states that a wife can
nullify that obligation. According to the
author(s), this is a problem that weakens

wives. According to figh, if the Nafkah is not
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paid for any reason, it becomes the husband's
debt. This debt will ultimately need to be paid,
or if the wife is willing, the husband will no
longer need to pay that debt. Because it has
already become the wife's money. However, it
is still the husband's money for Nafkah that is
not yet due (for example, Nafkah for next
month). This Nafkah must be paid to the wife
when the time comes. This obligation cannot
be nullified simply by the wife's willingness.
This article still has several flaws that
have not been explained in depth. The author
suggests that readers write from other
perspectives, such as calculating the ratio of
Nafkah given to wives who are not yet working
versus wives who are already working. Of
course, this is an intriguing debate. It is also

suggested to supplement or refute this article.
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